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AGREEMENT

gso: 50
_ The Agreement/made theeeeessse.....988 butween
w Development Authority, a Corporation constituted under
. Urban planning & Development Act 1973 (Act Ne.l1l of 1973)
‘and having 1ts Head office at 6, Jagdish' Chandra Bose Marg,
‘Lucknow Development Authority through its Prabhari Adhikari
tsampati), hereinafter called the licensor on one part and M/S
' Indian Hetels Company Ltd, a company incorporated under the Indis
companies Act 1882 having its registered office at the Taj Mahal
Hotel, Apollo Bundér, Bombay-400039, hereinafter called the
- licensee on the other part. ‘

: E e T B Ol IO Coe s e o = s 00 03CTES (evsenseessaeSTM
" as per Annexure 'A' has been allotted to the above Company in
‘Gomti Nagar Scheme for reareational purpose.

Now therefore, it is mutually agreed between Licensor
and Licensee as follows: -

1% The above land is being given to Licensee for the
follcwing usess -
(a) The Licensee shall use it for park and plantation
‘ only.

(b) The Licensee will allow the public to enter the
park on the entry fee aws kutélly agreed upon
between licensee and licensor,

(c) The licensee will not use above referred land for
any trade purposel

: (d) The licensee may construct temporary shelters, the

”a 76wqdesign of which will be appiroved by L.D.A,

“ensee will not make any type of const. on the above

ept mentioned in 1 (B) above.

od of licence will initially be for 30 years. Before
0 years the ,licence shall be renewable for a period o
AR fantlJ%.ﬁhwﬁﬁ.QQ?M'

. JAfter expiry of Ist 30 years and 2nd 30 years
~automatically be cancelled if it is not got
d abOV?. It shall be responsibility of the

CeRtdy o2



mj/é. No activity related to hotel shall be allowed on any p&ﬁ

(2)

-

licensee to get the licence renewed by giving application bef
6 months on the date of expiry of licence period.

4. The above land is being allotted on token licence fee for
Rs. 1001/~ per year. :
5. The licensee shall not subdivide the above land or sublet
part of the above land. g

6. The licensee shall fence the above land by railing on a
foundation as wutually agreed by licensor and licensece.

consultation with L.D.A so that uniformity may be maintained

entire green belt of Vipen Khand of Gomti Nagar Scheme.

this land.

'10. All expenses in regard to execution of agreement shall

by the licensee. R

11, The possession of land shall be taken by the licp'
three months from the date of execution of this agreen

12. The licensee shall not mertgage above land infavour
bank or Institution, for the purposes of borrowing ﬁu_f:
hotel, or any other profect.
13, CANCELLATION OF ALLOTMENT AND REVOCATICN OF AGREEMEH

FRroent

o

13.1. If it is noticedithatiiandlctNcs en

agreement are violated the I
right to cancel the allotme!
agreement, | J -
T theitcensccRt il



gtoe 52
 cancel the license and revoke the dgreement.

1.3. On expiry or sooner determination of licence all the

- structures, sheds, ¢donstruction ctc. as well as the

~ uses from the above land shall be fehoved and vacent
possession thereof shall be given by the licensee to
the licensor within 15 days at its (Licenseé) own cost
and expenditure. -

Arbitration.

If any dispute arises regarding any matter between the
1Isee and the licensor, the same shall be referred for
tion to the Chairman, Lucknow Devalopment Authority umnder
provisions of the Arbiltration Act, 1940 and the decision of

For deciding all the matters concerning the work in
Jurisdiction would be exclusively in the courts of

In withess whereof the said prabhari Adhikari (Sampati)
d on behalf of the licensor and Mr, Devinder Kumar Beri,

of the licensee have set their hand/signatures here

DESCRIPTION OF LAND

Signed by:

1. Prabhari Adhikari (Sampati),
Lucknow Develcopment Authority,
For and on behalf of the licensor.

4 000000000

'For and on behalf of the Indian

Company Ltd,, by its

tuted Attorney for and on
of 1icensee.
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OEINION LUCKNOW

SE A ’gak .\,\

Dawd"“""n..n""._

To The Director{Land 4Accuisition)
Lucknow Levelopment Authority,
LUCK oW .

C Ny ¥ ; .

e The Lucknow Development Authorit Ly and the Uroer
Indis Couper Faper i1iills LTC.,LUC&NDV have beern invplved
IR e Dn i respect of about 10 Bighas land sirce

1858, The ﬂuestianbas to whether the said about 10 Righss
l'and was covered under the notificztions issued under tle

1

own Improveient Act for its housing scrheme. The L.D. A.
1

gohemm e n e Civiadl CCourt and a First Civil Aonezal is

m

e thie High Court in which the IL.D.A. is asrcerting

by

SR GIle oA @ Bhilghies land was included in the notifi-
cEilpR s sEued under the U.F.Town Improverent 4ct. Cne
glsbiretely the Cecision Jﬁulﬁ be
ksiiter ol the High Court, the ratter
uprerie Court by the party not succee-
difg. Litigation since 1958 has heen pending and may take
anoither 10-20 years. Realising this, it 3rpears notifi-
ations under Sections 4 and € readwi Section 17(4) of
the Land Acguilsition Act were issued on 25.8.86 andéd 1.0C.86
espeetively in respect of about 1¢ |
e

the said about 10 Bighas. The Paper 1’ille have g¢hallenged

EcRvie dilcy o these notifications and obtained stay order
SHERRCRIRI i Court . The issue of the notifications dated
Q S Y

1:9.86 show that the L.D.&. and the State Cw t.
Bavessivien up their earlier stand that zbout 10
lEanasra st covered by the notification under the
mpravenent Act issued on 6.12.58 arnd 2.12.185% under

Sections 36 and 42,respectively.

fhe writ petition filed by the Paper 1Nills would
take guite a good few years to be finally decided and
during 211 this period houses etc. cannot be constructed
SRcNtheNsame situation may continue as it obtained ix
1958. The chances of success of the L.D.A. in the writ
pecition filed by the Paper 'ills chzllengins the &chuistimﬁ
are even, but the L.D.s. and the State Govt.,nay instead.
pf Fighting a legsl battle, adopt a course that houses are

constructeo in accardence viith +le baus11g n31lcy of tye

—————

State Govt., and the L.J.A.!arc fprs tulc pu;pase se tle

tne natter with the ~aper Nills. The other writ PEultld1 -

Pal




filed by the Faper Fills against the LiBCACion the

; issue of a mandarmus to sanction its plan would becom
infructuous, if the settlement with the Paper Fills
is arrived, 5&xasx£xdizaxu&xzhxxzx

;Delay in the construction of houses,whatever
be the reason, would add to the cost of construction
of hpuses and would not benefit any party.: -4 mf;

sy g &

iy i st e
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JUSTICE K. N. GOYAL
t"' (RET ().)

.-

ANJIJULEK A
2.2432, HOSPITAL ROAD,
INDIFA NAGAR,
LUCKNOW.226 018

PHONE: 72403

In re

UPPER 1INDIA COUPER PAPER MILLS

g 0. QUER 1T

OPINION

M/s. Upper India.Couper Paper Mills Co. Ltg. (for
short, the Paper Mill) is the lessee of certain Nazul
land situated in Nisl.itganj. The lease was last
renewed for ©0 years from 1lst April, 1942, Under the
terms of the lease the ground rent is enhanced by
fifty percent after every thirty years and a@ccordingly
the FPaper Milly had¢ heen paying enhanced rent since
TsteApyil, 1972, The lease will thus continue till
31st March, 2032, The lease does not place any

%

restrictions on transfer. On the other hand th

m

expression "lessee™ has been defined in the lezase as
irncluding his “assigns®, The only restriction is
that the lessee, his assign or transferee will not
transfer his rights under the lease u:il he has paid

all the arrears of rent due from him to the lessor

=

on the date of such assignment or transfer, tods
further provided that if the arrears of rent are not
S0 paid, the assignee or transferee shall'also be

equally liable for the arrears of rent due on the

bk\éate of such assignment or transfer,




2. The purpose of the lease includes
construction of buildings thereon. The only
restriction is that the lessee =hall not with-u.
the previous consent in writing of the Nazul Officer,
erect or suffer to be erected on any p: rt of the
leased premises any building other than and except
the buildings thereby covenanted and already erected
and will not without such consent {gake any alteration
in the plan or elevation of the said buildings or
make any subdivision of the legsed Premises so @3 to
construct more than one building on a specified plot
though a building may be shared by more than one
person provided that such sharers shall be jointly
and severally responsible to the Government for

the lease rent,

3. In November-December 1958 notificat. ions
under sections 36 and 42 of the U.P.Town Improvement
Act, ‘1916 were issued for acguisition of certain
lands. Section 36 of the U.F,Town Improvement Act
corresponds to section 4 of the Land Acguisition Act
while section 42 of the Town Improvement Act
corresponds to section 6 of the Land Acquisition
Act, The Special Land Acquisition Officer gave an
award on 31-12-73 holding the market value of- the
land to be Rs.,1.05 per square foot.

4. The notifications under the U.F. Town
Improvement Act were issued in pursuance of a

%PQSPSing scheme prepared by the then Improvement
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Trust, lLucknow. The Improvement Trust was succeeded
by the Nagar Mahapalika which in turn was succeeded
_ by the Iucknow Development Authority under the U.lk.
Urban Planning & Development Act, 1973, The
development activities of the Nagar Mahapalika

were transferred to the LDA under the said Act,
Thus the LDA is the ultimate successor of the
erstwhile Improvement Trust, Lucknow. It may be
mentioned here that the old notifications under the
Town Improvement Act continue to remain in force
under the transitory provisions contained in
section 59 (6) (a) of the U.P. Urban Planning &
Development Act, 1973, read with section 577(a)

of the U.FP.Nagar Mahapalika Adhiniyam, 1959.

5. In 1983 the LDA tried to take over the
possession of certain land comprised in the Nazul
lease of the Paper Mill, purporting to act under the

said notifications under the Twon Improvement Act,

6, The Paper Mill resisted the attempts of
the LDA to take over possession, contending that no
portion of the land comprised in tﬁglr Nazul lease
was covered by the said notifications., The
notification dated 6-12-1958 says in para 1 that the
Lucknow Improvement Trust has framed a scheme~called
the "General Improvement and Rehousing Scheme -

behind the Paper Mill, Outram Road"™. In the southern

and western boundaries also some plots were mentioned
which were described as plots "in possession of Paper

ed
Mills", The Paper Millﬁﬁsontending-that the land

[ which was the subject matter of the notifications 7



could not form part of the land held by the Paper -
Mills because what was notified was land behindkthe
Paper Mills., It accordingly filed a writ petition
no.6437 of 1983, This writ petition was dismissed
on the ground of laches, but the High Court added
that if the Paper Mill be right in its contention
that its land was not covered by the notifications
it was open to it to obtain relief through a

civil suit.

7. Thereupon the Paper Mill filed a civil
suit No.291 of 1983 in the Court of Civil Judge,
Malihabad at Luckrow impleading the LDA and
subsequently the State of U.FP. and the Special Land
Acquisition Officer also as defendants. This suit
was decided on 20-4-85 by the Civil Judge who declared
that the plaintiff could not be dispossessed from
the disputed land by the defendants under the award
dated 31-12-73., The defendants were restrained by
perpetual injunction from dispossessing the plaintiff
from the four water settling tanks falling in the
Paper Mill campus situate in Nishatganj, Lucknow.
The boundaries of this land were also specified in

the decree passed by the Civil Judge.

8. The LDA filed First Appeal No.89 of*1985
against this decree, The Statc of U.P. and the
S.L.A.O0. howcver did not file any appeal and have
been arrayeé as proforma respondents in the First
Appeal. No stay order was granted by the High C

(2 at the instance of L.D.A. in this appeal,




9. It is undisputed that the Special Land

Acquisition Officer has not yet taken possession of
the disputed land and accordingly the LDA has also

not been able to obtain possession thereof.

10, The First Appeal is still pending in the
High Court. The main ground of appeal is that the
finding of fact recorded by the Civil Judge is
incorrect. The judgment of the Civil Judge shows
that the Paper Mill was about a hundred years old
and that four settling tanks were an essential part
of the Mill. The plans filed by the defendants in
the case and the copies of khasras filed by them
did not show any such tanks in the plots sought to
be acquired.- The land was described in the
notification as situated "behind" and Paper Mill.
The plot numbers shown in the boundaries in the
notification as in the possession of Paper Mill
could also not be included in the land proposed to
be acquired. Considering these circumstances the
Civil Judge expressed the view that the settling
tanks which were an integral part of the Paper Mill
and without which the manufacturing process could
not have physically possible were never included
in the scheme of the Improvement Trust or in f%e
notifications under sections 36 and 42, It does not
appear that these findings suffer from any patent
error, and the onus of displacing the findings

before the High Court in the First Appeal will

Qli?uarely lay on the LDA,




11, The Paper Mill had in the meantime taken

a considerable amount of money on loan from the U.P.
State_Financial Corporation and had also executed a
mortgage of their land nd buildings in favour of
the said Corporation., The Paper Mill having become
a defaulter the Corporation started proceeaings for
taking possession over the mortgaged property and
for sale of the same in exercise of their rights
under section 29 of the State Financial Corporations
Act, 1951. Aggrieved by this action the Paper lill
filed a writ petition Nc.2348 of 1979 against the
Corporation. In that writ petition an interim order
was passed by the High Court on 22-10-80 which
permitted the Corporation to sell a blockrof land
vhich was 2,10,650 square feet which the Court fclt
should suffice for realisation of the amount due
from the Paper Mill to the Corporation. The Paper
Mill undertook to deliver vacant possession of the
said block inasmuch as some staff guarters, bungalows
etc, were also situated on that land. It was also
ordered that if the sale proceeds fell short of the
demand of the Corporation it would be open to the
Corporation to apply to the Court for permission to
sell any part of the remaining mortgaged property.
This order was slightly modified by another order
dated 12-12-80 whereby certain other land was also
permitted to be sold by the Corporation. The order
dated 22-10-80 also permitted the Paper Mills to
take nFcessary steps for p!ghhﬁ-g—‘ﬁt~.hu»i‘n*mﬁ-ﬁér

tbifeparfia housing scheme so that the property may
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rcalise an adequate price, Accordingly plans

were submitted by the Paper Mill to the LDA in
respect of @ housing scheme and for permission to
make constructions thereon. It scems that the
Financial Corporation subsequently withdrew its
recovery certificate on 10th March, 1981 and
thereupon it also wrote a letter the Secretary,

Local Self-Government on the same date recommending
that necessary exemption/permission for sale of land
may be accord ed to the Paper Mill so that the Paper
Mill may be alkle to repay the loan of the Corporation
from out of the sale proceeds. Thus the Paper Mill's
plans are pending with LDA since 22-12-80 when they
were submitted in pursuance of the aforesaid two

interim orders of the Hon'ble High Court.

12, The matter was examined in the Nazul

department of the LDA, and the Nazul department,

as appears from a certified copy of its report,
recorded that it had no objection to the grant of
permission/sanction of the said plans. No final
orders of LDw were however issued even after this
report as the LDA was disinclined to grant any such
permission because according to it the land was
included in their own housing scheme (though the

Civil Court hud not accepted this).

13. The Paper Mill in the month of May, 1986
filed a writ petition no.3484 of 1986 praying that

t\a.writ of Mandamus be issued against the LDs for




according sanction to the plans pending with
them since December, 1980 as the LDA being &
statutory authority was bound to act in accordance

with the provisions of the statute governing it.

14, The LDA, faced with the situation that
its earlier plans to take possession over the
disputed land on the_basis of notifications of
1958 and 1959 had gone awry due to the decree of
the Civil Court and non-grant of any order by the
High Court ctaying the operation of that decree,
submitted @ proposal to the Government through the
Collector Lucknow that fresh notifications under
sections 4 «nd 6 rcad with sec-ion 17 of the land
Acquisition «act for purposes of L.D.A's housling
scheme may be issued for acquisition of the land.
The Collector had originally forwarded this proposal
to the Government but later he wrote two letters
asking the Government to refrain from acting on
the proposal because the proposal suffered from
some technical flaws and also because the LDA had
failed to deposit large amounts of compensation in
respect of lands already notified at its instance.
It mdy be noted here that under a recent amendment
80% of the proposed compensation is reguired to be
paid to the land owners even before possessioﬁ is
taken. 1In fact there were Government orders to
the effect that where & Development Authority fails
to deposit sufficient amounts of compensation for

payment to the land owners no further land be

b/:if?ired for it and accordingly the LDA was also
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covered by this directive of the Government.
However it appears that despite the Collector's
rethinking on the subject as reflected in his two
letters to the Government the latter went ahead
with the original proposal and accordingly issued
a notification under section 4 read with section 17
on 25-8-86, followed by a notification under

section 6 read with section 17 on 1-9-86.

15, The Paper Mill again filed a writ petition
no.6363 of 1986 against these notifications and the
High Court granted stay order in its favour. This
writ petition along with writ petition No.3484 of
1986 mentioncd earlier are pending with the High

Court and huve been linked together.

16. In the meantime the Paper Mill came
across a G.O.No.4480/37—2-86, dated 27th October,
1986 issued by the Awas Anubhag-2 to the Housing
Commissioner and to all Administrators of Nagar
Mahapalikas and to all Vice-Chairmen of Development
Authorities and to Administrators of Municipal
Boards in the State. This G.0., which is in Hindi,
may be freely translated as follows :-

"In continuation of G.0.No.B8461/37-84-29,
dated 25-4-84 I am directed to state that various
problems reclating to land acquisition have been
coming up before the Government, Among them an
important guestion is,in what circumstances should

ljapd developed or purchased by cooperative socleties

&L:i,colonisers or builders be acquired or released.
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Till now there was no general policy laid down
on the subject. In respect of future action the
following deccisions have been taken :-

" (1) If any cooperative society has entered
into a registered agreement for purchase of any
land or has purchased land through registered sale
deed then such land should not normally be acguired
for the development of any housing scheme except in
special circumstances when such acquisition appears
to be absolutely necessary. Howvever while releasing
such land in favour of the coopcrative society the
society will be required to agree to the development
of such lard according to a fixed time tdablesiie
will have to get its lay out plan sanctioned by thie
Development ~uthority or the Frescribed Authority.
Where the area of external development falls within
the territorial jurisdiction of a Development
Authority t'.e society will have to deposit the cost
of exte;nal development with that Authority. The
society may itself undertake the internal development
but it will have to obtain approval of the Development
Authority for tue details of such development and
will also have to deposit such necessary security
with the Development Authority as may be figed by
the latter to ensure its satistfactory compleéion.

“(2) Likewise if private builders or
colonisers ¢nter into registercd agreement in

' respect of any land and prepare lay out plans for

kLitf developimment and also submit such lay out plans
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@ e0ncerneé Development Authnerity for

:'tientthen normally such 1and shall not bé.

:jﬁéﬁhired. Here 8gain it will be necessary that lay

2*féﬁt plan slhiould have been submitted to the Development
ﬁm&hority By the colonisers even before approval of
£he proposs]l for land acquisition. Further the
conditions mentiocncd @bove in respect 0f cooperative
sccleties will govern these cases as well.

eCTtiIOons

(2} The intention behind these 4i

H

(1}
o
7,

MEQEsEcure, ough: di tives dssued Gove rnme
dshta secure, through directiv ssued overnment
flaGciuniTormity in the functioning of all the
Development Authorities., If however any particular

ERbbErativeBociety or coloniscr abucecs these

bBadtreputs

o

guidelines or eonjoys
RGCEbeEeesclach to the bepefil of this directive,
ihe Governpment s viewpoint iz o let the priwvste

kG % : o o Tt 2
EEetogiend the ¢cooperative sector conwribute &9 Yoo

eble, The Development Authorities will

nt Authority in the

u& dlction and alisc
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17. The words "isee prakar" appearing at the

beginning of sub-para (2) of thié G.0. have been
translated above as '"likewise'". These words indicate
that the reference to '"registered agreement!" occurring
in sub-para (2) has to be construed as a reference to
a registered agreement for purchase of the land or

registered sale deed of land as mentioned in sub-para(1).

18. In the instant case the Paper Mill has
already got a registered lease of the Nazul land in
its favour. That lease is still in force and will
continue to be in force for another 44 years without
requiring any renewal. As noted at the outset the
Nazul lease does not prohibit absolutely the transfer
of land or the execution of a housing scheme thereon.
Indeed transfer 1s.clearly permitted. In the instant
case it has been seen that the Nazul Department of the
LDA has no objection to the grant of permission for
execution of a housing scheme either. The only
hindrahce in the grant of sanction by LDA is tkat the
LDA wants to carry out a housing development scheme
prepared by itself on the land)and for this purpose
submitted a proposal to the State Government through
the Collector for acquisition of the land. The very
proposal submitted by the LD. makes it clear that
there is no objection on its part to the execﬁtion
ofbgousing scheme on the land. The LDA (which manages
thekﬁazul) itself wants to execute a hbuaing scheme

on it and the State Government has aleo éccepted

bﬁL.D.A'S proposal and issued notifications for land
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acquisition for that purpose. The dispute is thus
only about which agency, = the LDA or the lessec, —
is to execute the housing project. The language of
the G.0. dated 27-10-86 is quite categorical and in
accordance with the same it is the lessee who should
be permitted to execute the housing scheme instead
of the LDa trying to waste its limited resources
over it. The Government expects the LDa to utilise
its resources, 1f any surplus resources are still
available, elsewhere, i.e., in areas where a
reliable cooperative society or a reliable builder
or coloniser is not available. There is no suggestion
that the Paper Mill is not & reliable party. On
the other hand it secms to be in the interest of
U.P. State Financial Corporation, which is also an
instrumentality oi:' the State Government, that the
.Paper Mill should itself execute the scheme and

not the LDA., because in the former case the Paper
Mill will be able to realise much more money which
will be available for liquidating the dues of the

Corporation speedily.

19, It is now settled law that even purely
executive instructions, as distinguished fromk'law',
are enforceable in courts. So far as the G.O.
dated 27-10-86 is concerned, it is not a mere
executive instruction which either the issuing
authority or the LDA may ignore at its will.
Section 41 (1) of the U.P. Urban Planning &

Development act, 1973 provides that the Development

ot
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Authority, the Chairman or £he Vice~Chairman

shall carry cat such directicns as méy be issued

to it from time to time by the State Government

for the efficient administration of this Act,

The G.0. dated 27-10-86, in so far as it is addressed
to Development Authorities, is thus a statutory
direction under section 41(1) and as such binding

on the IDA and its Chairman and Vice-=Chairmén,

20.,The directive contained in G.0O. dated 27-10-86,
can be enforced through Court not only against the

1DA but also against the State Government. In the

will known case of R.D.Shetty v, I.A.A. (1979)

3 SCC 489 thc Supreme Court‘obscrved that with the
tremendous cxpancsion of welfare and social scrvice
functions by the State the power of the executive
Government to affect the lives of the people is
steadily growing, which renders it necessary for
the courts to control the exercise of that power
so as to prevent its‘arbitra:y application or
exercise., The Supreme Court relied on an American
decision for holding that an executive agency must
be rigorcusly held to the standards by which it
professes its actions to be judged. In Amerjit
Sinch Ahluwalia v. State of Pupjzb (1975) 3 SCC 503

it was obsecrved that even if a Government order be
in the naturc of administrative instruction not
having the force of law the Government cannot at
its own sweet will depart from it without rational
justification. That would be dcéstructive of the

right to equality. Article 14 of the Constitution

~
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(fundamental right to equality) embraces the
principle of rationality and strikes against

arbitrary and discriminatory &action.

21. In the instant case the plans were
submitted by the Paper Mill as far back as in
December, 1980 while the proposal for land
acquisition was sent by the LDA and acted upon by
the State Government in 1986. Of course the
notifications under the Land Acquisition Act had
been issued earlier than this G.C. dated 27-10-86,
but the G.0. contemplates not merely refraining
from proceeding with land acquisition proceedings
but also release of landbcovered by land acquisition
proceedings. The very first main para uses thc

words “ya chhor diya jaye". Sub-para (1) also

speaks of “aghigrahan chh%?é samay". Thus this

G.0. covers not only cases of future issue of land
acquisition notifications but &lso release in

future from acquisition under notifications already
issued, — at any rate cases in which land acquisition
proceedings remain pending at some stage even though
notifications have been issued earlier. A case in
which possession still remains to be taken and the
taking of possession has been stayed by Court will

certainly be covered by the G.O0O..

22. 1t is undisputed, as noted earlier, that
the land continues to be in the possession of the
Paper Mill. Accordingly the proceedings under the

Iand Acquisition Act cannot be said to have finally

\?Sfff/to an end in the instant case.
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23. The G.0. dated 27-10-86 should equally
cover the earlier notifications of 1958-59., Indeed
the earlier notifications of 1558-59 lLave virtually
been conceded by the LDA @and the Government not to
cover the disputed land, for this is what the
issuance of the new notifications dated 25-8-86
and 1-9-86 implies, The Civil Court's f£inding on
the subject is already against the State Government
and the LDA, and only the LDA has gone in appeal
against it. Even the LDA apperently did not feel
confident of its success in the appeal, and that is

why it submitted a2 fresh proposzl for acguisition.

24. The new notifications dated 25-8-86 and
1-9-86 have taken the help-of scction 17 of the Land
Acquisition Act., Section 17, it is axiomatic, can
be resorted tc oﬂly in cases of urgency. Whether
the matter was really urgent 1s no doubt firstly for
the satisfaction of the State Government, but even
that subjective satisfaction is not immune from

judicial review., In Narain Govind Gavate v, State

of Maharashtra (1977) 1 ScC 133 it was held that

the formaticn of an opinion or the satisfaction of
the Government as to urgency is 2 condition precedent
to the exercise of the power, and the Courts.éan
~always examine whether a condition precedent to the
exercise of a statutory power was fulfilled or not.
Accordingly the Government's opinion on urgency can
i be challenged on three grounds, namely :-

(1) on the ground of mala fides:

(2) on the ground that the authority did not apply

.ngiii—Tind.to the material on which it formed
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the opinion or arrived at the satisfaction:;
(3) on the ground that the material on which it
| formed its opinion or reached the satisfaction
was so insufficieht that no man could
! ' reasonably reach that conclusion.

(See paras 11 and 24 of the Report)

25. In the case before us we find that the
Improvement Trust first initiated action in respect
of the scheme in 1958, Thereafter little progress
seems to have been made until December, 1973 when
the Special Land Acquisition Officer gave his award,
Almost ten years thereafter, the LDA tried to take
possession of the land.' This attempt was made almost
three years after the Paper Mill had already
submitted its plotting and housing plans in
pursuance of the interim orders of the High Court
in the litigation between the Faper Mill and the
Finaﬁcial corporation. Thus the fact that the matter
has been hanging on for over twenty-six years prior
to the issue of the notifications dated 25-8-86 and
1-9-86 and the further circumstance that if LDA
genuinely felt that the housing situation required

urgent action to be taken then it was easy for it

to have sanctidned the Paper Mill's own plaﬁs
submitted on 22-12-80, are factors to which the
Government should have applied its mind when
considering the question of urgencye. It does not
seem even to have applied its mind to the two

letters of the Collector seeking to withdraw his

k}fffiiff proposal for land acquisition. The courts
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are no doubt normally reluctant to interfere with
the subjectivé satisfaction of the Government, On
the special facts and in the circumstances pointed
out above it should not however be difficult for the
Paper Mill to persuade the court that the

Government had failed to apply its mind to the
relevant circumstances and that for this reason

the Government's purported satisfaction as'to
urgency was vitiated. It would be a case of
non—-application of mind or malice in law even
though no factuwal malice be attributable to the
Government or to the LDA, So far as the LDA is
concerned there may be no animus on its part
towards the Paper Mill but the LDA is standing more
on prestigc thaﬂ showing interest in speedy execution
of housing plans, A statutory authority is not
expected to stand on false prestige and thereby

to delay the execution of the housing plans

required in the public irnterest.

26, 'O sum up :-

(1) In view of the finding of Zivil Court the
land in dispute is not covered by the /
notifications of 1958-59, and a heavy onus
lies on the LDA to displace the finding-bf
fact recorded on the point by the Civil Judge,
The circumstances relied on by the Civil Judge

in support of his finding are relevant and valid.,

‘ (2) The notifications dated 25-8-86 and 1-9-86




(3)

; (4)

()
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are vulnerable on the ground of non-application
of mind by the Government to the relevant

facts and circumstances ment ioned above.

The G.0. dated 27-10~86 has statutory effect

‘under section 41 (1) of the U.P. Urban Flanning

& Development Act, 1973 and is as such binding

on the LDA&AL.

The said G.0. dated 27-10-86 can be enforced
against the State Government as well on the

principles laid down in Shetty's case  amol__

Ahluwalia's case decided by the Supreme

court (referred to above).

In view of the terms of the said G.0. the
Government and the LDA are expected to
;elease the disputed land from acquisition
proceedings and can withdraw from the same
under section 48 of the Land Acquisition Act
inasmuch as they have not becen able to take

A“ssession of the land so far.
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to an end by a compromise between‘theﬁﬁ?
whereby acquisition proceedings be d&op‘
and the writ petitions znd the First Appe:
which has in efféct become iﬁfruct‘:ubjlilréﬁ_v“vf
of the fresh land acquisition notificati
of 1986, be formally withdrawn from the |
Court by the respective parties and the ]
submitted by the Paper ML1l on 22~12580 0
sanctioned under the U.P. Urban Planning and
Development Act, 1973 as required by G.O. :‘
dated 27-10-1986 and their specdy executiﬂqg

be ensured as per mutual agreeuent,
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The licensee may construct
temporary wooden sheltors, the
purpose and design of which
will be approved by Lucknow
Development Authority.

(2) The land will be allotted on
token license fee of Rs. 10,001/~
per year.

(3) The period of license will
initially be for 30 years.
Before expiry of 30 years the
license will be renewable for

- further 30 years on agreeable

ﬁﬁg;ms,and conditions.
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